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The Minnesota legal landscape for criminal expungement has seen a number of changes over the 

past year, some positive for people with criminal records, and some negative.  Criminal 

expungement petitions generally fall into two categories: those authorized specifically by statute 

(“statutory”) and those not specifically authorized by statute (“inherent authority”).  Only case 

types specifically enumerated in Chapter 609A are statutory cases.  Most of our clients have 

inherent authority cases, in which the defendant pled guilty to, or was convicted of, a charge.  

 

STATE V. N.G.K. 

VLN’s October 2008 Tip of the Month discussed the relevant inherent authority cases.  In July 

2009, the Minnesota Court of Appeals issued a decision that changed course and made it very 

difficult for people to get executive branch records sealed in inherent authority cases.  In State v. 

N.G.K., 770 N.W.2d 177 (Minn. Ct. App. 2009), the court of appeals reversed the district court’s 

decision to seal executive branch records.  N.G.K. noted the legislature’s decision that records of 

convictions should remain public for at least fifteen years from discharge of the sentence. 

 

In contrast to N.G.K., the Minnesota Court of Appeals in an unpublished case decided in 

November of 2009, State v. A.J.H., A09-274 (Minn. Ct. App. 2009), remanded the matter to the 

district court, stating, “[a] deeper consideration of the potential harm to the integrity of the 

executive branch is necessary to determine whether expungement will offend the separation of 

powers doctrine.” The court also noted “[a]n order that expunges judicial records but does not 

expunge executive branch records created by virtue of those judicial records may provide an 

illusory remedy to a petitioner who has a valid and compelling basis for seeking expungement 

under the law.” Nevertheless, recent Hennepin County district court decisions have followed the 

published case only, interpreting N.G.K. as limiting the court’s authority, generally, to ordering 

only its own court records expunged.  

 

A client seeking an inherent authority expungement may be able to get her judicial records 

sealed, but the executive branch records at the Bureau of Criminal Apprehension and other 

executive branch agencies will probably not be sealed unless the case is very old.  She can still 

ask for all records to be sealed and argue that meaningful relief cannot be obtained without 

sealing the records that employers and landlords will search.  If only judicial records are sealed, 

the client can proactively explain to potential employers or landlords that although a BCA search 

will show the record, a judge has found that the client has proven that she is rehabilitated and 

likely to remain law-abiding in the future. 

 

“BAN THE BOX” LAW 

On August 1, 2009, a new law went into effect that removed questions about using criminal 

records in employment applications for public employers.  This law is designed to help 

individuals with criminal records obtain jobs based upon their qualifications.  Minnesota is the 

first state in the country to implement such a law. 

 



The Statute:  Minn. Stat. § 364.021(a) provides that “[a] public employer may not inquire into or 

consider the criminal record or criminal history of an applicant for public employment until the 

applicant has been selected for an interview by the employer.”   

 

This statute does not apply to the Department of Corrections, Department of Human Services 

licensed positions, or public employers who have a statutory duty to conduct a criminal history 

background check.  It also does not prohibit an employer from notifying applicants that law or 

the employer’s policy will disqualify an individual with a particular criminal history background 

from employment in particular positions.  The “Ban the Box” law does not apply to private 

employers, but it can serve as a best practices model.   

 

Effect: This statute requires most public employers to wait until an applicant is selected for an 

interview before inquiring about criminal history or conducting a criminal record check, 

hopefully reducing discrimination against people with criminal records and increasing 

employment opportunities for otherwise-qualified applicants.  The law should also save public 

employers time and money and give employers a more diverse applicant pool. 

 

“SAFE HIRING” LAW 

The employer liability, or “Safe Hiring,” law also took effect on August 1, 2009.  This law 

prohibits the introduction of an employee’s or former employee’s criminal history as evidence in 

a civil action against the employer under certain circumstances. 

 

The Statute: Minn. Stat. § 181.981 limits the type of employee criminal records that can be used 

in a civil action against a private employer where the conduct of the employee is at issue.  

Criminal records may not be admitted if:  

 

(1) the duties of the employee’s position did not expose others to a greater risk of harm 

than that created by the employee’s general interaction with the public, or that created 

by employment in general; 

(2) before the act giving rise to the civil action, a court sealed any record of the criminal 

case or the employee received a pardon; or 

(3) the record is of an arrest or charge that did not result in a criminal conviction. 

 

This statute does not supersede a statutory requirement to conduct a criminal history background 

investigation or consider criminal history records in hiring for particular types of employment 

such as property managers (Minn. Stat. § 299C.68), school employees (Minn. Stat. § 123B.03), 

or medical employees with patient contact (Minn. Stat. § 144.057). 

 

Effect: The law gives employers guidance on which criminal records are relevant and which 

types of records need not be considered when making employment decisions.  Hopefully this 

will limit the scope of background checks employers perform, preventing discrimination and 

increasing job opportunities for individuals with criminal backgrounds. 

 

The law will most likely affect causes of action in which an employer allegedly had a duty not to 

hire a dangerous employee and failed in that duty, such as negligent hiring, negligent retention or 

claims under a respondeat superior theory.  Under such claims, employers could be held liable 

for not conducting criminal background checks that could have demonstrated an employee was 

foreseeably dangerous.  Under the new statute, evidence of criminal records cannot be 

introduced under the circumstances described above, which will hopefully encourage employers 

to disregard criminal records that fall within the statute. 


